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PROCEEDI NGS
(11: 05 a.m)

CHI EF JUSTI CE ROBERTS: We will hear
argument next in Case 10-444, M ssouri v. Frye.

General Koster.

ORAL ARGUMENT OF CHRI S KOSTER
ON BEHALF OF THE PETI TI ONER

MR. KOSTER: M. Chief Justice, and may it
pl ease the Court:

But for counsel's error, defendant would
have insisted on going to trial. That is the test for
prejudice. But in M. Frye's case, that test was not
met. The truth is, despite counsel's error, M. Frye
know ngly waived his right to trial, and solemly
admtted his guilt. Under both Hi Il and Premb, M. Frye
has failed to show prejudice, and therefore his guilty
pl ea remains voluntary, intelligent, and final.

M. Frye may not assert ineffective
assi stance by alleging that, but for counsel's error, he
coul d have gotten a better deal on an earlier date.

That is not the standard. And the court of appeals
shoul d be reversed.

JUSTI CE SOTOVAYOR: Counsel, sonetines one's
experience has to be challenged. | for one have never

heard of a case in which parties are discussing a plea,
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except in the nost unusual of circunstances, and they
advance a court date to enter the plea. In npbst cases,
they just wait until the court date and tell the judge:
|"mready to plead guilty.

This is such an unusual case, because the
pl ea happens on day 1. The courts below is assum ng
t hat between day 1 and day 5, or 3 or 4, the guy would
have come in and pled guilty, would have advanced the
| ater court date?

MR. KOSTER: Well, the plea -- the plea
occurred on March 3, 2008 --

JUSTI CE SOTOVAYOR: No, that's the second

pl ea.

MR. KOSTER: It went -- right. The plea
of fer --

JUSTI CE SOTOVAYOR: |'m tal ki ng about the
pl ea --

MR. KOSTER: The plea offer expired on
Decenber 28, 2007, | believe.

JUSTI CE SOTOVAYOR: He conmits the crinme on
the 29th or the 30th. He commts a second offense on
the 29th or 30th?

MR. KOSTER: That actually was the fifth
of fense, but yes.

JUSTI CE SOTOVAYOR: All right. W -- ny
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point is, how reasonable could it be for the -- for a
court to assune that the plea offer had been nmade and
t hat he woul d have taken it before the January court
date that was set?

MR. KOSTER: It would be less than |ikely,
but not inpossible, I would say. And it would depend on
a nmyriad of circunstances, many of which are as -- as --
coul d be just dependent on the defense counsel's own
personal schedul e.

But the scheduling of a plea once -- once an
agreenment has been made between a prosecutor and a
def ense counsel, the scheduling of a plea | think is
| argely a basis of conveni ence and does not
necessarily -- is not necessarily based on the
prelim nary hearing date or any future schedul e date.

CHI EF JUSTI CE ROBERTS: | suppose the
def endant m ght think, you know, there is really bad
evi dence out there that they don't have yet. And if
| -- I want to nail this deal down as soon as possible.
| mean, that would be a reason to -- to nove things up
and get the plea in early, wouldn't it?

MR. KOSTER: It could be. | would say that
that is --

CHI EF JUSTI CE ROBERTS: | nean, | don't know

how oft en t hat happens.
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MR. KOSTER: That is possible. Right. But

it's also exactly another reason to keep the discretion

of offering these plea bargains, and the ability to take

t hese pl ea bargains back solely in the hands of the

prosecutors in the country.

JUSTICE ALITGO | amreally puzzled by what

as a practical matter is at stake in this case. Under

the State court

deci sion, the defendant has the option

of either pleading guilty to the charge -- in which case

he will be right

back where he is now -- or he can

insist on a trial.

If he insists on the trial, you need to

prove that he was driving with a revoked |icense. That

seens to ne -- if there ever was a slam dunk trial, that

seens to ne that's the slam dunk trial. You i ntroduce

the records of -

showi ng that his license was revoked,

and you have the officer testify that on such and such a

date, he was driving. So |l -- | don't really see what

is involved in this case.

MR. KOSTER: The |ast part of the question

I s?

JUSTICE ALITG | don't see what is at stake
here. | don't see what that -- as a practical matter,
this seens to be -- to nme a case about not hi ng.

Am |l wrong? Am | m ssing sonmething?
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MR. KOSTER: As a fornmer -- as a former
prosecutor nyself, | would agree with this. This
gentl eman went into court. He had two options before
him There was not a third option. The -- the plea
that was -- that left reality on Decenber 28 was not

there on March 3. He had a binary choice between two

options on March 3. He chose not trial. By choosing
not trial, it |leaves us without a situation where either
Hill or Preno prejudice can be shown.

JUSTI CE KENNEDY: But we take the case on
t he assunption that he hadn't heard of the earlier
better offer. AmI| wong about that?

MR. KOSTER: In this case, the defendant was
unaware of the earlier better offer. That is correct.
But in this case also, the defendant went out 2 days
| ater and picked up a fifth charge. So one of the
considerations that |I think has to be left with the
Court is that the possibility that this particul ar

def endant was ever going to see this plea offer is

alnost nil. This was his fifth arrest for driving while
revoked.

JUSTI CE BREYER: | nean, we've got to be --
aren't we taking this on -- isn't there an assunption

that there is a finding, or some |ower court judge nmade

a finding that if he had known about the better deal
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t hat was offered, he would have taken it?

MR. KOSTER: That -- what is in the record
I's that he would have taken the 90-day deal on the
m sdenmeanor .

JUSTI CE BREYER:  Yes.

MR. KOSTER: But there is also an inportant
el ement in the record, that when he went in front of the
court on March 3 and the felony offer was given to the
judge, which was 3 years in deferral on probation plus
10 days shock tine, the judge in Colunbia, Mssouri,
gave the felony offer the back of his hand.

And so while, yes, the record says that --

JUSTI CE BREYER: So that'-s a causal problem
You are saying that, even if he had accepted it, it
woul d have gone to the judge, and the judge woul d have
turned it down anyway, the judge wouldn't have accepted
it.

MR. KOSTER: |If the judge --

JUSTI CE BREYER: |Is that your point?

MR. KOSTER: Yes, Your Honor.

JUSTI CE BREYER: Well, then there's a --
sonebody nust have found sonmewhere that this nade a
difference, that the failure to tell him about the
special offer of the m sdenmeanor did in fact nake a

di fference because he woul d have accepted it and he
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woul d have ended up with it.

MR. KOSTER: Well, and that is the problem
that brings us here today. The M ssouri Court of
Appeal s said that --

JUSTI CE BREYER:  Yes.

MR. KOSTER: Through a m srepresent -- a
m sinterpretation, we believe, of the Strickland
standard and, nore inportantly, a m sreading of where
Hll and Prenp takes us. Cert was granted on this case
just at the same time that Preno was very clearly
re-articulating the Hill standard.

And so the court of appeals had gone back
towards Strickland with a very broad-.reading just as
this Court was com ng down with an opinion that very
clearly re-articulated the Hi Il standard, the two-part
performance and prejudice test.

And that's what we are asking be reversed.

JUSTICE ALITO  Suppose he had snapped up
this deal as soon as it was offered. By the tinme he --
he appeared before the court to answer a fornmal plea of
guilty, would the court have known that he had in the
i nterimbeen arrested yet again for driving without a
| i cense?

MR. KOSTER: The court probably would have

known as a result of a pre-sentence investigation. And
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10

perhaps nore inportantly, Your Honor, the prosecutor
hi msel f woul d have known about the -- the second arrest,
and he woul d have withdrawn it.

And if | my, it's not always -- we have
concentrated so far in the case before and today on
subsequent crim nal actions. You know, back hone in
M ssouri, the crimnal reporting system we still use on
five- part carbon paper that you have got to press hard
with a pen to get down to the fifth page. It is also
possi bl e that the prosecutor |earns at a subsequent date
of a crimnal history that is material that predates the
plea offer. And so in both directions, it's inportant
t hat prosecutors have full discretion to take these
pl eas back.

JUSTI CE KENNEDY: Well, regardl ess, your
| egal position is that there is no basis for setting
aside the plea if an earlier, better offer was not
communi cat ed.

That's your |egal position, right?

MR. KOSTER: M legal position is that a
finding -- a conviction was entered on March 3. He pled
guilty. The question before the Court is what satisfies
a standard by which we are going to unwind it? A Sixth
Amendment violation would satisfy that standard, and if

-- if there was a Sixth Amendnent violation, if the plea
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11

was truly involuntary, we would unwind it.

But the search for a better deal that is
antecedent to the events of March 3 is not the Sixth
Amendnent violation that should begin unw ndi ng 97
percent of the convictions in the country.

JUSTI CE KENNEDY: You're saying there's no
Si xt h Anmendnment vi ol ati on when the counsel fails to
communi cate a favorable offer to the defendant. That's
your position.

MR. KOSTER: No. Respectfully, Your Honor,
that is not ny position. M position is that
i neffective assistance is a two-part test, that there
was a performance breach in the failure to communicate,
but once the performance breach is accepted, then it has
to be run through the Hi Il standard to find whether

prejudi ce has occurred, and then we would find the Sixth

Amendment breach. But we -- we do not get there
| ogi cally because the offer did not exist after -- after
Decenber 28.

JUSTI CE SCALIA: Well, I -- 1 didn't

understand that to be your position.

There -- there is a statenent in your brief
that the question is whether plea negotiations that did
not result in a guilty plea constitute a critical

confrontation that gives the rise to effective
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assi stance of counsel during such negotiations. So |

t hought your position was that so long as the -- the
pl ea negotiations don't result in a guilty plea,
effective assi stance of counsel doesn't even cone into

t he equati on.

MR. KOSTER: | -- there is a question in --
JUSTI CE SCALIA: | mean, you can say yes or
no. | mean, you can retract the question on that, |

suppose.

MR. KOSTER: |s the question whether |
bel i eve that plea negotiations are a critical stage?

JUSTI CE SCALI A:  \When they do not result in
a guilty plea.

MR. KOSTER: | believe they are not -- |
bel i eve that plea negotiations are not a critical stage
under the laws of this Court.

JUSTI CE KENNEDY: That's what we took the
case for. We didn't -- we wouldn't have taken the case
If we were concerned about what happened in March and
what happened in February. We took the case because of
your position, which is it's not a Sixth Amendnent
violation in these circunstances.

MR. KOSTER: | do not -- there is a factua
gquestion as to whether or not plea negotiations in this

case really ever engaged when all that ever occurred was
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13

the prosecutor sent a letter to the defense attorney.

Only in the nost technical of readings --

JUSTI CE SCALI A: Yes, but we don't care
about that. What do we care about that? W -- we don't
take cases to figure out those -- those picky, picky
factual questions. The issue that | thought was
i mportant here is whether this is a critical stage
when -- when the defendant is not -- does not accept
the -- the plea and plead guilty.

MR. KOSTER: Pl ea negotiations | don't
believe are a critical stage, because the fate -- in the
back and forth between a prosecutor and a defense
attorney the fate of the accused is not -- is not set.
And these -- of course these negotiations can take place
over a very long tine. Either party can get up fromthe
table and wal k away at any tinme. And then, perhaps nost
i nportantly, the -- the dial ogue of the negotiations are
not used agai nst the defendant at critical stages, which
woul d contrast it, | suppose, in a Mranda situation in
a custodial interrogation where that would be a critical
st age.

JUSTI CE SCALIA: And if it were a critical
stage, | suppose that counsel would be ineffective, not
only if he was a | ousy |lawer and didn't know the | aw,

but if he was a bad negotiator. | mean -- right? Being
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14
a good crimnal |awer means you -- you got to be a good
horse trader, right?
MR. KOSTER: | agree that that would be one

of the extensions, if critical stage anal ysis was
applied to plea negotiations.

JUSTI CE SCALIA: You tell himto turn down a
deal that in fact, you know, was a pretty good deal
t hat woul d be ineffective assistance of counsel. So you
must -- you nust know how to handl e yourself in a used
car lot, right?

MR. KOSTER: | understand that that would be
one of the ram fications.

JUSTI CE KAGAN: So M. Koster --

JUSTI CE BREYER: This is on the basic

guestion --

JUSTI CE KENNEDY: It'"s -- it's very odd for
you to say that -- to me -- that this is not a critical
stage. If it results in a guilty plea and the -- and

the attorney has not done sufficient research to uncover
a defense, it can be set aside then. So it's -- so you
are saying it's not a critical stage depending on what
the end result is. That's very difficult.

| thought we were going to tell attorneys,
you have an obligation during this plea bargain process

to use professional conpetence. And you say, well, you
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do or you don't. That doesn't make nuch sense.

MR. KOSTER: M under st andi ng, Your Honor,
Is that attorneys are guaranteed the accused at critical
stages, such as arraignnments, plea hearings, trials, but
then there is an inplied guarantee that cones with that
critical stage, and that inplied guarantee is that their
-- that the attorney appointed will do research,
anal ysis and preparation that prepares himfor the
critical stage.

But when David Boyce is sitting honme on a
Saturday night with a file opened in his |ap preparing
for a case on Monday, that noment is not a critical
stage of trial, on a Saturday night i-n his den, but it
prepares for, it is precedent to a critical stage. And
the failure to engage in that preparation analysis can
| ead to performance and prejudice at critical stages,
but it itself is not.

JUSTI CE BREYER: Well, the -- the
gquestion -- | make a counter-assunption. The problem
that | -- | have a feeling that | would Ilike you and the
others to coment on, is that you are worried deeply
about a practical problem and that the practical
problemis that it would be too easy, as just was
suggested by the question, to find that the |lawer after

t he defendant is convicted did a bad job during the plea
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negotiation, in which case everybody will get two or
three bites at the apple. And one of the reasons for
that is every brief has been lifting the standards,
particularly in respect to prejudice, fromHill, which
was addressing a different question. It was addressing
the question of m ssed -- bad performance by the | awer
at trial. And that is hard to track what the effects
are. It isn't that hard to say the trial was unfair,
give hima new one.

That won't work here, | don't think. So
suppose what we did, instead of saying there was no
right, you sinply said you have to prove with sone
certainty, work out a standard, that ‘there really was
I nadequat e assi stance during the plea bargaining, and
you have to show sonething nmore than a reasonabl e
probability that this would have led to the plea, et
cetera. You have to show that it would have happened.

Or you have a -- in other words, you have
two tougher standards for this area, but you don't
reject the idea of inadequate assistance of counsel
during the plea bargaining stage. | would |ike people's
views insofar as they are willing to give them on that
questi on.

MR. KOSTER: Ineffective assistance of

counsel is a -- is atermof art, and it is a two-part
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test. | believe that there can be performance breaches
t hat occur between -- at the -- at the plea bargaining
stage, but that prejudice does not occur until we return
to a critical stage, which is -- is when that -- when

t hat plea, when the product of that plea negotiation is
returned to a critical stage and then it has critical
stage protections over it, where the judge is there and

there is an allocution and the rest of the protections

JUSTI CE G NSBURG. Well, the open plea that
wasn't made, that is a critical stage, that he took a
the plea. But he | think has a plausible argunment that
t he plea he nade, the open plea with-.no bargain in the
picture, that that plea was not intelligently mde
because he didn't know that there had been an offer for
himto plead to a m sdeneanor rather than a felony.

MR. KOSTER: In Tollett -- may |7?

JUSTI CE Gl NSBURG:  Yes.

MR. KOSTER: In Tollett v. Henderson the
guestion of the defendant M. Henderson's know ng waiver
In that case, where the breach was infinitely nore
egregious in ny view, which was the 1948 court packing
that occurred and the African Americans citizens were
excl uded fromthat grand jury pool.

M. Henderson's | ack of know edge about a
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previ ous constitutional deprivation was not -- did not

make hi s waiver unknowi ng. Sanme with the analysis i

McMann and in Parker and in Brady. To -- to say --

there is no limting principle that will allow this

om ssion to unwi nd the knowing quality of M. Frye's

wai ver and then not open up the floodgates to al

of pre-constitutional deprivations.

time, Your

n

sorts

| would like to reserve the bal ance of ny

Honor, thank you.

CHI EF JUSTI CE ROBERTS: Thank you, Counsel.

M. Yang.

ORAL ARGUMENT OF ANTHONY A. YANG

FOR THE UNI TED STATES, AS AM-CUS CURI AE,

SUPPORTI NG THE PETI TI ONER

MR. YANG M. Chief Justice, and may it

pl ease the Court:

VWhen a defendant pleads guilty --

JUSTI CE SOTOMAYOR: Are you taking the sane

position your -- | don't want to call it co-counse

Petitioner's counsel is taking, that you are not

entitled to an attorney at plea bargaining, unless you

wai ve your

- unless your right to a trial?
MR. YANG. No, we are not --
JUSTI CE SOTOVAYOR: It's not a --

MR. YANG We are not taking the view
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this case the alleged deficiency is really not an
i nteraction between the prosecution and the defense
counsel in plea bargaining. The alleged deficiency is a

failure to informthe defendant of things the defendant

woul d want to know as going forward, and we're -- we are
willing to assume the defendant has a right to be
properly informed by counsel. But with any Strickl and

claimthe relevant inquiry is whether or not the
def endant has shown cogni zabl e prejudice as a result of
a deficient performance by the counsel.

And when a defendant pleads guilty in open
court, the conviction rests on the defendant's
assertion, an adm ssion of his own guilt, and his
consent that there be judgnent entered, a judgnent of
conviction, entered without trial.

And because the conviction rests on a
consent judgnment, it w pes free antecedent
constitutional errors. The one challenge that --

JUSTI CE KAGAN: So | think, M. Yang, what
Justice Sotomayor was suggesting is that your position
does in fact require you to say that if there were no
counsel at all in the proceedi ngs, that would be
perfectly -- that -- you know, there would not be a
constitutional problemw th that. Once he pl eads

guilty, it just wi pes away the fact that no counsel has
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been appointed for him

MR. YANG A -- aqguilty plea wi pes free al
ki nds of constitutional violations.

JUSTI CE SCALI A:  No, but the -- the guilty
-- | mean, no, the reason why that is not true is that
the guilty plea nust be entered with advice of counsel.
You acknow edge that, don't you?

MR. YANG. Correct. And the guilty plea --

JUSTI CE SCALIA: So the guilty plea doesn't
erase everything if it has been entered w thout advice
of counsel .

MR. YANG  Correct. When the counsel ed
guilty plea is entered, this Court has held that the one
remai ni ng chall enge that would be allowed is the
chal l enge to the knowing and intelligent waiver of the
right to trial, which is what the guilty plea is. Now,
in order to show that you are prejudiced --

JUSTI CE KAGAN: So does that nean, M. Yang,
a State could set up a systemwhere it says we are going
to do all our negotiating with the defendant with no
counsel present in the room but we are going to keep a
| awyer on board just in the courtroomto advise him
whet her he should plead -- to advise him about the plea
that he struck, even though he struck this plea with no

counsel in the room and that would be perfectly okay?
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MR. YANG W are not saying that -- that --

JUSTI CE KAGAN: All the negotiations could
be uncounsel ed.

MR. YANG We are not taking the position
that States can deprive counsel or deprive counsel from
participation in the guilty plea process. But what we
are saying --

JUSTI CE KAGAN:  Well, | don't understand how
you can say that, if you -- you know -- you are saying
t hat; because you're saying that in the end the guilty
pl ea wi pes all constitutional error away.

MR. YANG  Just as we are not saying that
t here can be coerced confessions, not just like we are
saying that a statute can inperm ssibly burden the right
to trial by putting a death sentence on -- that's
avail abl e only when you go to trial. W are not saying
any of that is allowed. But what we are saying is
when a -- and that was the Brady tril ogy, Brady and
McMann and ultimate Tollett, which led to Hill

What the Court recognized is when you pl ead
guilty in open court you are waiving your right to
trial. And the relevant inquiry, the only inquire once
t he defendant has admtted guilt, is to determ ne
whet her or not the waiver of the trial rights were

knowi ng and voluntary. And the reason that that is a
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rel evant inquiry is because you have a constitutional
right to trial. And due process requires that the

wai ver of those trial rights be know ng, intelligent and
voluntary. And in Hill, the Court confronted the
guestion and said: You need to show deficient advice in
the context of pleading guilty; and in addition, you had
need to show that that prejudiced you because, absent --
I f you had received proper advice, you would have
actually not waived your right to trial; you would have
asserted your right to trial and gone to trial. That's
the standard that applies.

JUSTI CE KENNEDY: |f defense counsel gives
wrong information to the defendant about w tnesses that
can testify in his behalf, and so forth, very bad | egal
advi ce, that can be grounds for setting aside the plea,
correct?

MR. YANG It can, and because what's
rel evant --

JUSTI CE KENNEDY: All right, so -- and that
is because counsel pre the entry of the plea did not
adequately advise his client.

MR. YANG Right, right. The key is that --

JUSTI CE KENNEDY: Why is there no problem
when he doesn't adequately advise a client of earlier

better offers?
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MR. YANG It's a different prejudice. The

-- when you plead guilty and your counsel has advi sed
you wrongly in a way that woul d have changed your m nd
about the nmerits of going forward on trial, you can show
that the waiver of the trial right is something that was
prejudi ced. But because -- had you known, had you been
properly advi sed, you would have exercised the whol e
panoply of rights that the Constitution provides one who
goes to trial, not only a right to a trial by jury but
all the trial rights that go with it.

But when you instead plead guilty in open
court -- and the claimhere is not that the defendant
woul d have exercised his right to triral. The claimis
he woul d have waived his right to trial either way.

That is not prejudice to the -- that would overcone the
guilty plea, which again rests on --

JUSTI CE KAGAN. Well, M. Yang, there are
di fferent kinds of unfairness. One kind of unfairness
is when you are badly advised and you, therefore, waived
your right to trial and you would have gone. But there
I s anot her prejudice, which is you and ten other guys
are all in the same situation and those ten other guys
conme up with a favorable plea deal because their |awers
are paying attention, and you cone up with an

unf avor abl e pl ea deal because your | awer has fallen
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asleep. And to the extent that we have an effective
assi stance right that means sonething, that unfairness
needs to be addressed by it, doesn't it?

MR. YANG  Well, when -- again, once --
whet her or not there was a prior error, once you plead
guilty, the question is not whether there were other
deal s on the table, the question is whether that waiver
of --

JUSTI CE KAGAN.  Well, | guess that is the
gquestion. MWhy isn't that the question?

MR. YANG Well, right, but if it were the
question, it would call into -- this Court in, in going
back to Brady and then in Boykin, explained that
what's -- the rel evant question when you enter a guilty
pl ea i s whether you have waived your right to trial
validly. And, in fact, that has to be spread upon the
record. Rule 11(b) has now been nodified by this Court
to go through the things you have to check to make sure
that that waiver of your trial rights are know ng and
vol untary.

What we have here is not anything associated
with the waiver of trial rights. What really the
defendant is claimng is sone entitlenment be able to
t ake anot her deal that would not have resulted in trial

But that is not relevant to the waiver of trial rights.
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That woul d be recogni zi ng another type of right. But
this Court has repeatedly held that there is no right to
a guilty plea, there is no right to plea bargaining,
once you have a plea agreenent there is no right to
enforcenent. The only rights that come into play is
when that guilty plea is rendered into a judgnent. And
when you don't get there, but instead you plead guilty
and you have waived your right to trial, you have
consented to the entry of judgnent, and even if you had

recei ved better advice you would have consented to

the -- you would not have gone forward to trial, you
have -- the basis on which the conviction rests remains
val i d.

JUSTI CE SCALI A:  You have admtted that you
got what you deserved, right?

MR. YANG Precisely. And this Court in
Preno addressed the exact sane question. In Prenp there
was a contention that had counsel done better before by
filing a notion to suppress, it would have been in a
better position to secure a better plea agreenment from
t he prosecution. But the Court concluded that, no; the
rel evant inquiry once you have pled guilty is whether or
not you woul d have, if properly advised, insisted on
your trial rights and gone to trial. That's the

standard set forth in Hll. And the reason --
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JUSTICE GINSBURG. M. Yang, in your viewis
there any situation in which a defendant could regain a
pl ea opportunity that he | ost due to counsel's conceded
i nadequacy? And | think it is accepted that not telling
hi m of the plea offer was ineffective representation.

s there any case where the defendant could regain the
pl ea opportunity that he |ost?

MR. YANG |If he pleads guilty?

JUSTI CE GINSBURG. Yes, if he doesn't seek
the trial right.

MR. YANG |I'msorry, | didn't catch that.

JUSTI CE GINSBURG. Yes. |If he doesn't want
to go to trial and he is going to plead guilty, is there
any circunstance where he could regain that | ost
opportunity?

MR. YANG If he has pleaded guilty and he
validly waived his rights to trial, because he woul d not
have asserted them then | think under Hill what you
have is a defendant who admits guilt, there is no real

risk of any kind of error in that determ nation, and the

judgnment which nust be set aside -- renmenber, we have to
set aside the judgnent. The judgnment rests on the
adm ssion of guilt and the waiver of trial. The

j udgnment cannot be set aside at that point, because this

Court has long recogni zed the special force of finality
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with respect to guilty pleas. That is because for
several reasons.

First, guilty pleas are an inportant part of
the system and it would be -- both delay and inpair the
orderly adm nistration of justice any tine we open
anot her avenue to challenge guilty pleas. But, two,
once the defendant has stood up in open court and
admtted guilt, there is alnpbst no risk of error, and
t he defendant has gotten the proper sentence and the
proper conviction.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

MR. YANG. Thank you.

CH EF JUSTI CE ROBERTS. M. Queener.

ORAL ARGUMENT OF EMMETT D. QUEENER
ON BEHALF OF THE RESPONDENT

MR. QUEENER: M. Chief Justice and may it
pl ease the Court:

Galin Frye entered a plea of guilty to
felony driving while revoked and was sentenced to 3
years in prison. His trial lawer failed to inform him
that the prosecutor was willing to allow himto accept a
pl ea offer to a m sdeneanor charge and recommend 90 days
in jail. Fundanmental fairness and reliability of
crimnal process requires that an attorney provide his

client information regarding matters in this case.
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JUSTI CE SCALIA: Why? VWhy is it unfair for
the law to apply to this individual the punishnment he
deserved for the crime that he conmtted? | nean, the
obj ect of the systemis to put -- is to punish people
who commit crimes in a certain degree.

And here he admtted he did the crinme and he
got the degree of punishnent that the | aw provides.

VWhat could be nore fair than that?

MR. QUEENER: Fairness includes a whole
range of sentencing options, and in this case the
prosecut or was maki ng a determ nation of what was fair
in this case when he nmade the offer.

JUSTI CE SCALI A: Ex ante,» | suppose you
could say that. But when you |look at it later, it's
cl ear that that would have been unfair. 1In fact, this
I ndi vi dual was perfectly willing to admt that he had
been guilty of nore than what the prosecutor had
of fered.

MR. QUEENER: Part of the consideration that
a defendant has to nake during the plea bargaining
process or plea negotiation process is determ ning the
liability that he's willing to accept in entering a plea
of guilty.

JUSTI CE SCALIA: That's true, and he did

t hat when he entered the plea of guilty. You do not
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contest he was well advised when he entered that plea
that it was know edgeabl e and he admtted that that's
what he had done and was willing to accept the degree of
puni shment prescribed by | aw.

MR. QUEENER: Well, he was -- the guilty
plea in terns of what he was admtting to, he was
willing to and had to agree that he had commtted the
crime of driving while -- while revoked. But the plea
was open in ternms of sentencing and he was allowed to
argue for sonmething | ower than sentencing. He only knew
that was the avail able options at that tine.

He wasn't aware that the prosecutor had made
avail able an option to himto limt his exposure for
that offense to 90 days.

JUSTI CE SOTOVAYOR: Counsel, | have a
two- part question.

MR. QUEENER: Ckay.

JUSTI CE SOTOVAYOR: All right. Wat exactly
made his plea unknowi ng or involuntary, nunmber one?

And number two, identify the right he was
deprived of, substantive or procedural, by his
attorney's failure to conmuni cate the plea.

MR. QUEENER: The pl ea was unknow ng and
i nvol untary because he was not made aware by his

counsel 's unprofessional representation of all of the
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circunstances available to him the consequences of
entering that guilty plea, that would have included the
90-day on a m sdeneanor if he had been aware of that.

JUSTI CE ALI TO.  Suppose he had been told
that -- suppose he had been told that, and the
prosecutor said, well, yes, that's true. | made that
offer, but it's off the table now. And apparently, this
was then off the table. So what good would it have done
himto know about sonmething that happened in the past
but was no | onger avail abl e.

MR. QUEENER: This offer was only no | onger
on the table at the tinme he entered the plea of guilty,
because it had expired. And that was a result of
counsel's ineffectiveness in failing to comruni cate that
to him The | ower court, the Court of Appeals, nade a
finding that this offer was avail able, and he coul d have
t aken advantage of it before it expired. And that was a

finding by the court bel ow

JUSTICE ALITO. | understand that. It may
have been unfair, but | don't see why it's involuntary.
Because | don't see that -- advising himthat he had an

option at some point in the past which was no | onger
avail able really doesn't have nuch of a -- doesn't have
any bearing on the voluntariness of his plea to a later

| ess-favorabl e offer.
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MR. QUEENER: | -- that's -- it seens to ne

that that's involuntary in the sense that he didn't know
It then. It's not that it's involuntary now because
that he knows it. It was involuntary because he didn't
know it then.

JUSTI CE KENNEDY: Well, suppose -- suppose
the case in which a plea offer's made, not comruni cat ed,
and expires. And then there is a guilty plea here. And
he doesn't -- and the defendant enters a -- a guilty
pl ea but doesn't know about the prior offer. Is -- is
there injury?

MR. QUEENER: There is -- there is an
I ncrease in sentence. And that's the situation here.

JUSTI CE KENNEDY: Is -- is the plea
i nvoluntary? Pardon nme, is it unknow ng?

MR. QUEENER: It is --

JUSTI CE KENNEDY: And what woul d he -- what
woul d he have done had he known?

MR. QUEENER: It's unknowing in the sense
that he did not know the --

JUSTI CE KENNEDY: You nean, judge, |I'm
really sorry | didn't accept responsibility three nonths
earlier?

MR. QUEENER: \What he does -- what's

unknowi ng about that is the potential consequence that
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he is choosing in deciding to plead guilty. And if |

may, that's the second part of your question. The right
that he has is the right to make fundanment al

decisions -- in his case, one of which is to accept a
pl ea bargain and plead guilty.

JUSTI CE SCALI A: Doesn't -- doesn't the rule
that the plea offer nmay be withdrawn at any time by the
prosecutor -- indeed even after it has been accepted --
doesn't that well enough establish that there is no
right to profit fromthat plea offer, that there is no
constitutional right he's being deprived of, given that
t he prosecutor can withdraw it even after he accepts it?

MR. QUEENER: That can be with -- excuse
me -- that can be withdrawn at any tinme by the
prosecutor, but we're not arguing that there is a right
to a particular plea -- a particular plea. He is
entitled to the right to nake a know ng and vol untary
acceptance of a plea, a know ng and voluntary guilty
pl ea, and that requires that he know all of the
information. And the record that we have in this case,
there is nothing to suggest that that plea would not
have gone forward. The nmere potentiality for
w t hdrawi ng the plea --

JUSTI CE SCALIA: | -- 1| had hoped you were

maki ng some argunent other than the know ng argunent,
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because as prior discussion has shown, even if he had
known, it would have nade no difference to whether he
had accepted the | ater plea.

Suppose he had been told, "by the way, there

was an earlier plea. It's too late to accept it now
Do you want to take this plea?" He says, "oh, 1'd |like
the earlier plea.” "lI'msorry, the earlier plea is

gone. Do you want this plea or not. He woul d have
taken it.

What does the know edge of the earlier
| apsed plea have to do with whether his guilty plea is
knowi ng and voluntary? |t doesn't seemto ne to have
anything to do with that. So |I -- | thought you had
some ot her argunment that was sonehow a right to profit
fromthe earlier offer. And | find it hard to see that
right, given that the prosecutor can withdraw the offer
and i ndeed even withdraw it after it's accepted.

MR. QUEENER: The right is to enter that
pl ea knowi ng the full consequences of what he's doi ng at
t hat point, which includes the limtation on his
exposure for the offense. This is sort of a sentencing
i ssue. And an increase in sentence is a -- is
prej udici al .

JUSTI CE GI NSBURG. But the -- the M ssouri

Suprenme Court said in what -- that the prosecutor -- it
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would not -- it would not order the prosecutor to renew
that earlier plea. So they said the options were, you
can get a newtrial -- you can get a trial or you can
repl ead the open plea. But wasn't it -- didn't the
Court say we will not order the prosecutor to reinstate
the earlier offer?

MR. QUEENER: That is correct, Your Honor.

Their finding nore specifically I think was
that they did not feel like they were enpowered to do
so. We certainly believe that they can -- they are
enpowered to do so in the sense that this is a renedy
provi ded for a constitutional violation.

JUSTI CE BREYER: \What about as a
constitutional violation that, in a context of a world
where 95 percent of all people in prison are there as a
result of bargaining and guilty pleas arranged wth
prosecutors, in that context, it's fundamentally unfair
to deprive a person of his liberty for 40 years instead
of six nmonths because the | awer which he is guaranteed
fell down on the basic, fundanmental, obvious duty of
communi cating the rel evant plea agreenent?

MR. QUEENER: | agree with you conpletely,
Your Honor .

JUSTI CE BREYER: So is there any support for

me?
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(Laughter.)

MR. QUEENER: That -- that is the issue
where -- in ternms of the sentencing outconme, this is
know edge that he is required to -- that is required by
his attorney to provide him-- sentencing of difference

I's prejudicial under Strickland, and the remedy for -- |

guess goi ng back in -- even nore basic than that -- is
that ineffective assi stance of counsel is -- has to be
renmedi ed.

JUSTI CE SCALIA: But if that's ineffective
assi stance of counsel, surely it's ineffective
assi stance of counsel to advise himto turn down an
of fer that he should have snapped up.. Isn't that
i neffective assistance as well? If it's absolutely
clear that this was a great deal, and the | awer said,
"nah, you shouldn't take it."

s that ineffective assistance or not?

MR. QUEENER: |'m going to have to couch

that in terms of saying it would depend on the

ci rcunmst ances -- what you have to --
JUSTI CE SCALI A: | gave you the
circunstances. |It's clearly a super deal. Any good

| awyer woul d have told himto take it. And this |awer
says "don't take it."

Is that ineffective assistance?
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MR. QUEENER: That woul d probably not be

i neffective assistance.

JUSTI CE SCALI A: It would not be?

MR. QUEENER: The question would then be
whet her or not there is prejudice fromthat.

JUSTI CE SCALIA: It would be ineffective
assi stance and the question would be prejudiced. 1Is
that it?

MR. QUEENER: | think an attorney can
provi de reasonabl e representation in making that sort of
an offer.

JUSTI CE SCALIA: Gve ne -- give ne a yes or
no to the question whether, if every-.reasonable |awer
woul d have told himto snap up this offer but his
counsel tells him no, turn it down.

Yes or no, is that ineffective assistance?

MR. QUEENER: In that circunmstance, it is
I neffective assistance, because he has to do what is --
I's a reasonabl e standard of representation

JUSTI CE SCALI A: Then we are in the soup.
Then we are in the soup. Because every one of these

pl eas is subject to the contention that oh, there was an

earlier plea, or | should have -- | should have taken it
but -- | nmean -- and | suppose that if he goes to trial,
then you -- you would also say that trial should not
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have occurred because it was the ineffective assistance
of counsel that caused himto turn down the plea. And
therefore, we are going to -- right, retry, set aside
the trial?

MR. QUEENER: Under that circunstance, that
woul d -- may well be.

JUSTI CE SCALI A  Yes.

JUSTI CE BREYER: Now, you have read these
cases, and now we are right on what | think is the
poi nt, because we've both defined a possible
constitutional right but there is a practical problem

Al right? Now, the States and others have dealt with

this on your side for the last 30 years -- and
presumably you but not ne. 1've read a | ot nore cases.
Now, have they devel oped -- as you | ook

across those cases, are there sone States or places that
have devel oped reasonably tough standards in respect to
what counts as ineffective assistance, and in respect to
whether it nmade a difference that would help to
alleviate the concern that this would turn into a great
mess? VWhich it hasn't, apparently.

MR. QUEENER: As | understand these cases,
the -- the standards being applied are the Strickl and
standard. It's the high bar of deficient performnce

and prejudice under Strickland. And --
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CHI EF JUSTI CE ROBERTS: Well, we get a | ot

of Strickland cases, and the [ ower courts do, too.
That's not much confort in terns of what the
consequences of a decision in your favor would be.

MR. QUEENER: | nean, that -- that's
certainly true. | nean, we -- we have --

JUSTI CE ALITO. Where the case goes to trial
prejudice isn't going to be very hard to prove. The
person turned down the 5-year deal and gets -- and after
trial is sentenced to 20 years. So you' ve got -- you're
got prejudice right there, right?

MR. QUEENER: Ri ght.

JUSTICE ALITO So there's always going to
be a very good argunent for prejudice where a person

turns down a favorable deal and then gets slamed after

atrial.

MR. QUEENER: |I'm-- I'mgoing to qualify ny
answer a little bit. Because | think we're -- what the
Court has to -- to keep in mnd is the rational decision
requirement that |I think was reiterated in -- in

Padilla. You' re going to have to | ook at whether or not
t he defendant was making a rational decision -- in that
choice. 1It's not sinply that there was nmany anot her

of fer out there, but was the decision rational on the

part of the defendant to accept or reject that offer
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t hat was there?

CHI EF JUSTI CE ROBERTS: Counsel --

JUSTICE ALITO The point is just -- |I'm
sorry.

CHI EF JUSTI CE ROBERTS: No, go ahead.

JUSTICE ALITO  The point is just that
prejudice isn't going to be very tough to show, is it?
You turned down a 1-year deal and | ater when that was
off the table, you accepted a 5-year deal

MR. QUEENER: That may well be the --

JUSTICE ALI TG  That's prejudice.

MR. QUEENER: That may well be the easier
part of the -- of the equation. But -there's still going

to be --

JUSTI CE BREYER: \Why? Because you have to
show a causal connection, so you would have to show --
show in the causal connection that he woul d have taken
t hat deal

MR. QUEENER: That's -- yes.

JUSTICE BREYER: And if -- if you are going
to use the words reasonable probability that he would
have taken it, it mght be fairly easy to show. And
that's where in the back of my mind |I'mthinking that
maybe we want sonet hing tougher than reasonabl e

probability, that you have to show that it really would
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have made a difference.
MR. QUEENER: | -- | think reasonable
probability is a -- is a workable standard that we have
used for -- for many years.

JUSTI CE G NSBURG. But you are -- you are
| eaving out of the picture the prosecutor's prerogative
to withdraw or flip. You said that the court, that it
| acked authority to order the State to offer any
bargain, but also the court said, |I'mnot going to
require the prosecutor to renew an earlier offer.

One thing is clear in this case; the
prosecutor did nothing wong. The wong was on the part
of defense counsel. So why should the judge disarmthe
prosecutor, take away the prosecutor's right to change
his m nd?

MR. QUEENER: The -- this is a renedy for
the Sixth Amendnent violation, and that is to put the
def endant back into the position as nearly as possible
as he would have been in at the tine; and at the tine
the offer was open -- this is not a situation where the
prosecutor is being ordered initially or the first
i nstance to nmake an offer; it -- this is being viewed as
the offer that was originally nade is still avail able
and open to the defendant.

JUSTI CE SCALI A: Yes, but at the tinme that
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of fer could have been wi thdrawn by the prosecutor. And
you are saying now it can't be withdrawn. So you are
really not putting himback in the situation he was in.

MR. QUEENER: There -- there is never going
to be a perfect remedy for any of these violations, |
don't believe.

JUSTICE SCALIA: | think that's right.

MR. QUEENER: Ri ght.

JUSTI CE SCALI A: And that's one of the
t hings that causes us to be suspicious of whether there
is a constitutional violation --

MR. QUEENER:  Well --

JUSTI CE SCALIA: -- because there really
isn't any perfect renedy.

MR. QUEENER: There can be a perfect --

JUSTI CE SCALIA: I n sone cases not even a
close to perfect renedy.

MR. QUEENER: | think this is close to
perfect, as close to perfect as we can get, which is
what is required for Sixth Amendnent renmedies, that it
mtigated to the extent possible. And in those
ci rcunmst ances where one party, the interests of one
party may be infringed upon, if that happens -- they
can't be infringed upon unnecessarily. This is a

necessary infringement. The State bears the burden of

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review
42

I neffective assistance of counsel, and if that's in a --
an erroneous sentencing then the State has to bear the
burden of erroneous sentencing.

CHI EF JUSTI CE ROBERTS: Counsel --

JUSTICE ALITO On the issue of --

CH EF JUSTI CE ROBERTS: "1l go this tine.
Counsel, on page 24 of your brief you quote Alford for
the proposition that a valid plea nust be a voluntary
and intelligent choice anong the alternative courses of
action open to the defendant.

MR. QUEENER: Yes.

CHI EF JUSTI CE ROBERTS: On the next page you
say when Frye entered his guilty plea before the trial
court he was conpletely unaware that counsel's
i neffective delay had forever foreclosed those options.

Now, | put the two of those together and
find you saying that this was a valid plea.

MR. QUEENER: No it was --

CHI EF JUSTI CE ROBERTS: The question of
validity is whether it's an intelligent choice, as you
quote, anong the alternative choices of action open to
t he defendant. The next page you say these options have
forever been foreclosed, so they weren't open to the
def endant .

MR. QUEENER: Well those were forecl osed
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sinply as a result of trial counsel's ineffectiveness,
whi ch --which caused himto be unaware that they had
been ever available to him So that that's how the pl ea
becones involuntary is not that he's not aware of what
the situation is at the tine that he's entering the

pl ea, because there are many other circunstances that
goes into his decision of whether or not to enter a

pl ea. Those alternatives were only no | onger avail able
to himas a result of counsel's failure to performhis
duty professionally and communi cate the offer.

JUSTICE ALITO. On the issue of renedy, as
t he Respondent are you not limted to the renmedi es that
were provided in the judgnment of the- -State court?

MR. QUEENER: No, | don't believe so,
because the State court of -- court of appeals sinply
t hought it was not enpowered to put himback in the
position that he was in, and | think that is the remedy
under the Sixth Amendnent.

JUSTICE ALITG You didn't file a cross
petition and there wasn't one granted. So aren't --
aren't you limted to defending the judgnent below? Can
you ask for a nodification of the judgnment below in your
favor?

MR. QUEENER: The second point in the -- in

this case is what is the appropriate renedy.
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JUSTICE GINSBURG: And that's -- is that the
gquestion that the Court raised?

MR. QUEENER: Yes, yes.

JUSTI CE GI NSBURG. The Court was expecting
you to address.

MR. QUEENER: But we did file the petition
challenging the -- the finding of the -- or the relief
provi ded by the court bel ow.

JUSTICE ALITO  You think that because we
added a question that acts as the functional equival ent
of a granted cross petition, that would permt
nodi fi cation of the judgnment in your favor?

MR. QUEENER: No, but the last | -- the | ast
| recall that cert petition was still pending, | my be
wrong about that, |'mnot sure, that it was just into
t his case.

JUSTICE G NSBURG. Are -- are you
recogni zing that the remedy that the M ssouri Suprene
Court did give was a futile renmedy, that is, plead
guilty, to have another open plea or trial, because this
def endant apparently doesn't want to go to trial.

MR. QUEENER: | think both of those are
futile remedies, and -- and that's why it's really
obvi ous that the renmedy has to be sonmething else. This

is not a situation where he does have a very like -- a
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very good |ikelihood of succeeding at trial. That's not
going to do any good. That won't get him a m sdemeanor
where he will be sentenced to 90 days. The open plea is
basically the same -- the very same think that's causing
himthe prejudice in this case, so the remedy being
provi ded by M ssouri Court of Appeals is essentially no
remedy at all for the prejudice that he suffered.

JUSTI CE G NSBURG: But why should -- now
t hat we know what the judge's sentence was, and part of
the plea offer was remade, the part about -- what was
it, 3 years versus 10 days in jail?

MR. QUEENER:  Yes.

JUSTI CE G NSBURG. And the judge said, |I'm
not going to give himjust 10 days, I'mwlling to put
himin jail for the whole 3 years. Now if that -- this
the sentence that the judge gave, he rejected the --
hal f of the plea bargain, so surely he would have
rej ected the nore generous one.

MR. QUEENER: | -- I'mnot sure that's
entirely the only answer we can draw fromthis record.

At the tinme that this -- or this guilty plea was being
entered and the sentence was handed down, this was an
open plea, it was not an agreenent. |If they had gone to
court on a plea agreenent between the prosecutor and the

def ense, and that was up for a -- an amendnent down to a
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m sdeneanor and a reduced charge; you know, that is

sonet hing nore definitive. Then the judge would be

| ooki ng at what the parties had agreed to at that point.
JUSTI CE SCALIA: 1I'mnot sure | understand

the difference between an open plea and a plea

agreenent. He just conmes to the judge and says |'m

willing to plead to this without the prosecution having

offered it?

MR. QUEENER: The open plea basically neans
there is not an agreenent between the parties. Now they
may each know what either party is going to argue for or
recommend, but there is not an agreenent between the
parties.

JUSTI CE SCALIA:  Okay.

MR. QUEENER: And | think that -- would
| eave the court with a little nore flexibility than --
than he m ght otherw se exercise if they came to him
with an agreenent.

JUSTI CE SOTOVAYOR: |'msorry, just to make
sure. | thought the earlier, the Novenber 15th letter
agreenent - -

MR. QUEENER: Yes.

JUSTI CE SOTOVAYOR: -- always left it up to
t he judge whether to accept either the felony with shock

treatment or m sdenmeanor with 90 days. So the judge was
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al ways free to reject either of those two?

MR. QUEENER: | think the deference to the
trial court on probation was in that first one, the
three years with defer to the Court on probation. |If
t hey had agreed on the 90 days in the m sdeneanor, that
woul d have been a plea agreenent between the two
parties. That would have been a definitive --

JUSTI CE SCALIA: Well, he could still --

JUSTI CE SOTOVAYOR: Bi nding the judge?

JUSTI CE SCALIA: He could --

MR. QUEENER: Not binding the judge. No,

t hat would not bind the judge. It never would. The
j udge woul d have the opportunity, at -that point -- the
only time -- the only thing the judge woul d have

di scretion over at that point would be the actual anpunt
of sentence. |If the prosecutor reduced that froma
felony to a m sdeneanor, the judge couldn't reject that.

JUSTI CE SOTOVAYOR: He woul d have had to
accept it.

MR. QUEENER: He woul d have had to accept --

JUSTI CE SOTOVAYOR: But he woul d not have
had to accept the 90 days.

MR. QUEENER: He would not have had to
accept the 90 days.

JUSTI CE SCALI A: But -- but you're --
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JUSTI CE SOTOVAYOR: |'m sorry. \Wat proof

woul d you have in the record that the judge would have
accepted the 90 days?

MR. QUEENER: | don't have proof in the
record that he would have. What | have in the record --
there is nothing in the record to suggest that that
woul d not have happened. The appellate court found --
in fact by making the determnation that M. Frye was
prejudi ced, necessarily made the conclusion that that
pl ea woul d have gone forward. The notion court said
nothing to refute that. There was nothing in the
court's findings that the court would not have accepted
t hat agreenent had the parties cone before it with that.

If there are no further questions.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.
General Koster, you have two m nutes remaining. Genera
Kost er.

REBUTTAL ARGUMENT OF CHRI S KOSTER

ON BEHALF OF THE PETI TI ONER

MR. KOSTER: Thank you, Your Honor. Two of
the justices questions raise the concept of sentencing
equi val ency. And certainly sentencing equivalency is an
| nportant goal, both at the federal system and we've
tried at the state system But sentencing equival ency

is not an avenue that the Sixth Anendnent is intending
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to reach. The essential question here to

Justice Breyer's earlier question that I think |I didn't
answer properly, is should we begin unw nding these
convictions in search of |ost plea opportunities?

| think that we should not. It underm nes
the |l ong discussions in both H Il and Preno about the
i mportance of the finality of these, and our being able
torely on the finality of these decisions. There is
nmutual reliance, there's state reliance as well, because
when these offers are nmade the state does not interview
W t nesses, the state does not send evidence to the | ab,
the state does not, you know -- sonetinmes even get to
t he point where the charges are nade.. So there is state
reliance, which is synonynous with a reliance of justice
on the finality of these agreenents as well.

And al so, the search for these | ost
opportunities that M. Frye is asking this court to |ead
us towards, takes a point of representation beyond the
limted scope of the Sixth Amendnent in Gonzalez v --
Gonzal ez- Lopez and other courts, the limted -- the
limtation of the Sixth Amendnment that this Court has
al ways appropriately articul at ed.

For this and other reasons stated in our
briefing, the Mssouri versus Court of Appeals should be

reversed. Thank you.
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CHI EF JUSTI CE ROBERTS: Thank you counsel .

The case is submtted.
(Wher eupon, at 12:00 p.m, the case in the

above-entitled mtter was submtted.)
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